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A SHORT OVERVIEW OF SOME CHALLENGING 
ISSUES REGARDING THE SUCCESSFUL 
FUNCTIONING OF THE EPPO
The EPPO is a kind of hybrid authority with cumulative compe-
tences encompassing investigative and prosecutorial functions. The 
concept of the EPPO has reactualised the locus regit actum princi-
ple. The applicable national law is the law of the MS whose European 
Delegated Prosecutor is handling the case. National law will apply to 
the extent that a matter is not regulated by the EPPO Regulation, and, 
in the case where a matter is governed by both national law and the 
EPPO Regulation, the latter will prevail. The way of determining the 
national law and the possibilities of applying one national law during 
the investigation and another during the trial makes it hard for citi-
zens to foresee the consequences of the proceedings, which means that 
this may be considered unfair and in contradiction with the equality 
of arms principle. Regarding the principles for cooperation, outside 
the EU, cooperation is based on the principle of mutual legal assis-
tance, and, inside the EU and linked with the EPPO, cooperation is 
based on the principle of sincere cooperation, as the key principle of 
general application in the EU legal order. Having in mind that admis-
sibility rules are closely connected with the legality of gathered evi-
dence and exclusionary rules, this is an issue that raises concerns since 
there are huge differences between the legal systems of participating 
MSs, non-participating MSs (NPMSs), and third countries. The need 
for judicial review of the EPPO’s procedural acts is commonly deemed 
necessary, but there is no accepted model, either regarding the scope 
of judicial review, or the EPPO’s autonomous powers. Having in mind 
differences in national legislations, the dilemma of whether decisions 
to open, conduct or close a criminal investigation fall within the dis-
cretion of the EPPO or whether they are related to human rights and 
are subject to judicial review presents itself as a stumbling block. It is 
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prosecution office, and court competences and codes of criminal pro-
cedure as preconditions for the successful integration of the EPPO into 
national criminal justice systems.
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1. INTRODUCTION





























Justice of  the European Communities of  the Convention on  the protection of  the European 
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or  the  execution  of  criminal  penalties,  and  on  the  free movement  of  such 
data), which  contributed  to  the harmonisation of  the  legislation,4  up  to  the 
latest PIF Directive. 5














4  European Commission,  “Implementation by Member States of  the Convention on  the 
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The  obstacles  to  the  functioning  of  the  EPPO  can  to  a  great  extent  be 
derived  from  the  principles  of  national  criminal  proceedings. Although  the 
EPPO Regulation’s Preamble determines that its provisions do not affect the 










9  Ivana  Kiendl  Krišto  &  Cecilia  Isaksson,  “Implementation  of  the  Treaty  Provisions 
Concerning  Enhanced  Cooperation”  (Study),  European  Parliamentary  Research  Service, 








Meij, M. Pawlik (eds), The European Public Prosecutor’s Office: An Extended Arm or a Two-
Headed Dragon? (Asser Press/Springer, 2015).
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EU criminal justice system is far from harmonised and that it strongly depends 













2. APPLICABLE LAW AND PRINCIPLES FOR COOPERATION 
It is clear that the EPPO competences according to ratione territoriae cover 
the  territories  of  all  participating MSs,  but  there  is  a  need  for  establishing 
modes of cooperation with NPMSs and third countries. 
Having  in mind  the competences of  the European Delegated Prosecutor, 
the applicable national law will be the law of the MS whose European Dele-
gated  Prosecutor  is  handling  the  case  in  accordance with Art.  13(1)  of  the 
EPPO  Regulation.  A  ‘handling  European  Delegated  Prosecutor’  means  a 
European  Delegated  Prosecutor  responsible  for  investigations  and  prosecu-
tions, which he has initiated, which have been allocated to him or which he has 
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Shared  law  enforcement  competences  could  raise  dilemmas  in  practice 
since the EPPO can concentrate the investigation to a particular state, while 
carrying out specific investigative acts elsewhere. There are concerns that the 





Since  there  are  huge  differences  in  the  legal  systems of MSs,  this  issue 
deserves attention because of the guarantees of the defence in the context of 
the principle of legality. There is established case law by the ECtHR regarding 
the  consequences  of  the  principle  of  legality  enshrined  in Article  7  of  the 
European Convention on Human Rights and Fundamental Freedoms (ECHR) 
- there is no punishment without law, so only the law can define a crime and 
prescribe  a  penalty. The  concept  of  “law” within  the meaning  of Article  7 
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cerning  cooperation  in  criminal matters  between  the EPPO  and  those  third 
countries, shall be binding on the EPPO. In the absence of such an agreement 
in cases where it is permitted under the relevant multilateral international agree-
ment and subject  to  the  third country’s acceptance, MSs shall  recognise and 
notify the EPPO as the competent authority for the purpose of implementing 




22  Bachmaier Winter, Lorena (ed), The European Public Prosecutor’s Office: The Chal-
lenges Ahead (Springer, 2018).
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When evidence  is gathered on behalf of another country,  two  rules may 




the place of execution of the request. Forum regit actum is a principle accord-
ing  to which  the applicable  law is  the  law of  the requesting state where  the 
procedure is pending.23
Within the mutual legal assistance system, the forum regit actum principle 
























However,  the  crucial  question  is what  precise  legal  effect  such  a  unilateral 
notification would have on the NPMS.24
23 EU Cross-Border Gathering and Use of Evidence in Criminal Matters: Current Land-
scape (Max Planck Institute for Comparative and International Criminal Law, Freiburg), http://
www.ejtn.eu/Documents/EJTN-funded%20activities%  202015%20docs/Scandici%20CR/Scan-
dicci%20Evidence%20Presentation.pdf; Bachmaier Winter, Lorena (ed), The European Public 
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Pursuant to Art. 99, the EPPO may establish and maintain cooperative rela-
tions with EU institutions, bodies, offices or agencies in accordance with their 










mutual  assistance  among  the  EU  and  MSs.26  This  principle  must  also  be 
respected by NPMSs, having in mind the common interest of all EU MSs for 
the protection of the financial interests of the Union. 
In  the  light of  this principle, both  the EPPO and  the competent national 
authorities should support and inform each other with the aim of efficiently 






Regarding  cooperation  between  OLAF  and  the  EPPO,  there  are  several 
issues  that are very  important: avoiding  the duplication of efforts, which will 
prevent parallel administrative and criminal investigations into the same facts, 
exchanging information, supporting the EPPO’s activities, facilitating coordina-
tion,  and  conducting  administrative  investigations  complementing  those  con-
ducted by the EPPO.27 OLAF becomes a close and reliable partner of the EPPO, 
lication/328003219_The_future_judicial  cooperation  between_the_EPPO_  and_non-partici-
pating_Member_States.
25  Marcus  Klammert,  The Principle of Loyalty in EU Law  (Oxford  University  Press, 
2014);  Judicaël  Etienne,  “Loyalty  Towards  International  Law  as  a  Constitutional  Principle 
of EU Law?” Jean Monnet Working Paper 03/11, http://jeanmonnetprogram.org/wp-content/
uploads/2014/12/110301.pdf; Panos Koutrakos,  “Institutional Balance  and Sincere Coopera-
tion in Treaty-Making under EU Law,” (2019) 68(1) International & Comparative Law Quar-
terly, pp 1-33.
26  Peter Van Elsuwege, “The Duty of Sincere Cooperation and Its Implications for Auton-
omous Member  State Action  in  the  Field  of  External Relations”  in M.Varju  (ed), Between 
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mentarity  of  administrative  (OLAF)  and  criminal  (EPPO)  investigations,  the 
crucial issue remains as to how to develop optimal synergies.29 The establish-




tion,  the  division  of  competences  between  the  EPPO  and  EUROJUST with 
respect  to  crimes  affecting  the  financial  interests  of  the Union  needs  to  be 
clearly established.31 EUROJUST has analysed the steps that a PIF case will 
follow from the initiation of an investigation to the execution phase, and consid-
ered  the possible  involvement  and  support of  the EPPO during  the different 
stages and phases of a PIF case lifecycle.32 As of the date on which the EPPO 
assumes its investigative and prosecutorial tasks, in accordance with Art. 120(2) 















amending  Regulation  (EU,  Euratom) No  883/2013  concerning  investigations  conducted  by 
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3. ADMISSIBILITY OF EVIDENCE
The rights of the suspect are protected by the EPPO Regulation that refers 
to  EU  directives  concerning  the  rights  of  suspects  and  accused  persons  in 
criminal procedures,34 and also with the rights enshrined in the EU Charter. 














diverge  among different MSs,  the  exclusionary  rules developed  in  the 2013 
Proposal  for  a Council Regulation  on  the  establishment  of  the EPPO were 
removed from the final text of the EPPO Regulation. 




35  Martyna Kusak, Mutual Admissibility of Evidence in Criminal Matters in the EU: A 
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tions and rules for gathering this type of evidence are different under the appli-







to adopt an exclusionary  rule  is evident. Starting  from the  title of Art. 37  - 
“Evidence”,  although  the  text  of  the  provision  refers  to  the  admissibility  of 










dence  gathered  by  the EPPO and  does  not  allow  the  exclusion  of  evidence 
















at the Borders of Europe” (2018) 1 Helsinki Law Review, pp 54–77; Jeremy McBride, Human 
Rights and Criminal Procedure: The Case Law of the European Court of Human Rights (Coun-
cil of Europe Publishing, 2009); Selmouni v. France, Appl. No. 25803/94 (ECtHR, judgement 
of  28  July  1999,); Soering v. United Kingdom, Appl.  no.  14038/88,  (ECtHR,  judgement  of 
7 July 1989) Series A, No. 161; Greek Case, Judgement of 18 November 1969, Yearbook of 
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4. JUDICIAL REVIEW OF PROCEDURAL ACTS 
Judicial  review must be  considered  a  significant part  of  the  rule of  law 
principle. The analysis encompasses the following aspects: the discretionary 
powers of  the EPPO,  the division of procedural  functions  in criminal pro-
ceedings, the scope of the judicial review, and the rights of the defence with 
regard to challenging the admissibility of gathered evidence.40






them under  the applicable national  law,  including  the possibility  to present 
evidence, to request the appointment of experts or expert examination and the 
hearing of witnesses, and  to  request  the EPPO to obtain such measures on 
behalf of the defence.






the European Convention on Human Rights, No. 12; 5 Ireland v. United Kingdom (ECtHR, 





40  Ante Novokmet,  “The European  Public  Prosecutor’s Office  and  the  Judicial Review 
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institutions,  bodies,  offices  or  agencies  cannot  be  applied  to  the  relations 
between the Court of Justice and the EPPO. Pursuant to Article 263 TFEU, the 
Court of Justice has jurisdiction to review the legality of legislative acts of EU 
institutions  that  produce  legal  effects  vis-à-vis  third  parties,  and  of  actions 
brought by an MS, the European Parliament, the Council or the Commission 
42  Council  of  Europe,  Venice  Commission,  “Report  on  the  Rule  of  Law”,  no.  CDL-
AD(2011)003rev; Laurent Pech, “The Rule of Law as a Constitutional Principle of the Euro-
pean  Union”  04/2009,  http://jeanmonnetprogram.org/wp-content/uploads/2014/12/090401.
pdf;  D.  Kochenov,  “The  EU Rule  of  Law:  Cutting  Paths  Through  Confusion”  (2009)  2(1) 
Erasmus Law Review, pp.  5-24,  http://www.erasmuslawreview.nl/tijdschrift/ELR/2009/1/
ELR_2210-2671_ 2009_002_001_002.
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against an act addressed  to  that person or which  is of direct and  individual 





presents a  stumbling block. However,  there  is  still  a concern  that  the  judicial 
review of a decision to open an investigation could delay the pretrial procedure. 
Determining  an  acceptable  model  for  judicial  review  is  very  difficult 
because of the EPPO’s duty of conducting a mandatory investigation regarding 















ing  on  the  instruments  for  mutual  legal  assistance,  there  are  principles  of 
mutual  recognition, but  this does not mean  that  the mutual admissibility of 
evidence is commonly acceptable, regardless of the differences in national leg-
islations. National legislators have accepted different solutions regarding the 
defendants’  rights during prosecutorial proceeding –  in  some countries,  the 
202
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procedural  (investigative and prosecutorial)  acts  and decisions  taken by  the 
EPPO, which are intended to produce legal effects vis-à-vis  third parties, in 
accordance with the national legislation of the MS. The same system applies to 
cases where  the EPPO fails  to adopt procedural acts which are  intended  to 
produce legal effects vis-à-vis third parties and which it was legally required 
to adopt under the EPPO Regulation.
Procedural acts of  the EPPO that are adopted before  the  indictment and 
that are intended to produce legal effects vis-à-vis third parties are subject to 




















regarding  the  appeal  to  the  Permanent Chamber  and  await  its  instructions. 
There  is no deadline  in  the Regulation for  the Permanent Chamber  to  issue 
such  instructions.  Therefore,  if  the  instructions  are  not  received within  the 
deadline set by national law, the European Delegated Prosecutor may lodge an 
203
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national appellate court.  In accordance with  the principle of applicable  law, 
stating that the national law applies to the extent that a matter is not regulated 
by the EPPO Regulation, it can be concluded that the national law shall apply 















issues  connected  with  the  actions  of  the  European  Delegated  Prosecutors, 
which reintroduces the idea of the first Corpus Juris Project, where a model of 
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7.  Council  Framework  Decision  2008/841/JHA  of  24  October  2008  on  the  fight  against 
organized crime, [2008] OJ L 300
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kada  stvar  regulira  i  nacionalno  pravo  i Uredba  o  EJT-u Uredba  će  imati  prednost. Način 
utvrđivanja nacionalnog zakona  i mogućnosti  primjene  jednog nacionalnog zakona  tijekom 
istrage, a drugog tijekom suđenja građanima otežava predviđanje posljedica postupka, pa se 
to može smatrati nepravednim i u suprotnosti s jednakošću oružja. Što se tiče načela suradnje, 
izvan EU-а suradnja se temelji na načelima uzajamne pravne pomoći, a unutar EU-a suradnja 
će se temeljiti na načelu iskrene suradnje, kao ključnom načelu opće primjene u pravni poredak 
EU-a. Uzimajući u obzir činjenicu da su pravila o prihvatljivosti usko povezana sa zakonitošću 
prikupljenih dokaza i s pravilima o isključivanju dokaza, to pitanje izaziva zabrinutost jer po-
stoje velike razlike između pravnih sustava država članica koje sudjeluju (MSs), država članica 
koje ne sudjeluju (NPMSs) i trećih zemalja. Potreba za sudskim preispitivanjem postupovnih 
akata EJT-a identificira se kao nužna, ali ne postoji prihvaćeni model ni u pogledu opsega sud-
ske revizije ni u pogledu autonomne ovlasti EJT-a. Uzimajući u obzir razlike u nacionalnom 
zakonodavstvu, kamen spoticanja jest dilema jesu li odluke o otvaranju, provođenju ili zatva-
ranju kaznene istrage u nadležnosti EJT-a ili su povezane s ljudskim pravima te će biti predmet 
sudske revizije. Također je nužno izmijeniti i prilagoditi nacionalno zakonodavstvo u pogledu 
tužiteljstva, sudskih nadležnosti i zakonika o kaznenom postupku kao preduvjeta za uspješnu 
integraciju EJT-a u nacionalni kaznenopravni sustav.
Ključne riječi: EJT, istražne i tužiteljske nadležnosti, sudska revizija, ljudska prava, Europ-
ski sud za ljudska prava, iskrena suradnja, prihvatljivost dokaza, pravila o isključenju dokaza
